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IN THE U.S. PATENT AND TRADEMARK OFFICE 

Applicant: James J. MACOR Conf . : 3305 

Appl. No.: 09/353,316 Group: 2686 

Filed: July 14, 1999 Examiner: APPIAH. C.N. 

For: COMPUTER AND MOBILE COMMUNICATION SYSTEM ^V^Q 

REQUEST FOR RECONSIDERATION OF THE DECISION ON PETITlfififo oterg^ 

RECEIVED 

Commissioner for Patents September 2, 2004 

P.O. Box 1450 ccp 0 7 2004 

Alexandria, VA 22313-1450 

sir: Technology Center 2600 

A Decision on Petition was mailed June 2, 2004 and set a two 
(2) month response period within which a Request for 
Reconsideration could be filed. The Decision on Petition made no 
statement that the response period for filing the Request to 
Reconsider could not be extended. Therefore, in accordance with 
37 CFR 1.137(e) and MPEP 711.04 (H) , Applicant respectfully 
requests a one month extension of time. 

The Decision on Petition states that "in absence of any 
irregularity in the mailing of an Office Action, there is a 
strong presumption that the Office action was properly mailed to 
practitioner." The Decision on Petition concludes "there was no 
irregularity in the mailing of the Final Office action mailed 
November 13, 2002." (Page 2, lines 1-2). Applicant respectfully 
disagrees, and respectfully submits that the strong presumption 
should not apply in the instance case. 
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Appl. No. 09/353,316 

1) The Office action mailed April 30, 2004 makes no mention 
of any previously mailed Office action, such as stating that the 
response period continues to run from the mail date of the 
previous Office action. 

2) It is very unclear as to why the PTO would have mailed 
the second Office action. As far as the PTO was concerned the 
Office action was mailed on November 13, 2002 to the proper 
address, and a change of correspondence address came in on 
December 13 , 2002 . It would appear that the PTO would simply 
mail .any subsequent Office action to the new correspondence 
address. Why would the change of correspondence address trigger 
the re-mailing of a previous Office action, mailed one month 
earlier? And, if the change of correspondence address does 
trigger such a re-mailing, then why wouldn't the Office action 
make reference to such occurrence . 

3) The Notice of Abandonment states that the application 
went abandoned for a failure to respond to the Office action 
mailed April 29, 2003, not the Office Acton mailed November 13, 
2002 . 

4) The courtesy copy of the Office action provided by the 
Examiner (after we learned about the Notice of Abandonment) shows 
a mail date of April 30, 2003, with a handwritten notation that 
appears to state "Remail 4/30/03." The notation appears be 
stating the same mailing date of April 30, 2003, which is 
confusing in itself. Further, the date is different than the 
date on the Notice of Abandonment, April 29, 2 003, yet another 
irregularity. 
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Telephone Interview 

Applicant's representative thanks Examiner Krista Zele for 
the courtesies extended during a recent telephone interview. Ms. 
Zele explained that the instant Petition would be denied until 
the docket reports for Avaya were presented to demonstrate that 
Avaya did not receive any Office Action for this application 
having a mailing dated of November 13, 2002. 

After a search of Avaya' s records, it is apparent that Avaya 
did not receive the Office communication allegedly mailed on 
November 13, 2002. A search of the file jacket and docket 
records at Avaya revealed that no communication was received from 
the USPTO, dated November 13, 2002 regarding the above -identified 
application. *A copy of Avaya' s docket records, where the 
communication would have been entered had it been received, is 
attached hereto. 

If the November 13, 2002 Office action been received by 
Avaya, the February, 2003 "Diary Listing Report" would have 
included an entry indicating the three-month response due date of 
February 13, 2003. The entry would have appeared as follows: 

"09/353,316 Macor 8 US Response to Office Action 2/13/03" 

As can be seen in the February 2003 "Diary Listing Report" 
no such entry occurs. 
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Appl. No. 09/353,316 

Please note that on page 6, entry 20, is relevant to the 
above-identified application. The entry states: 



09/353,316 Macor 8 US Awaiting Examiner Response 2/28/03" 



This entry is automatically docketed into Avaya' s diary 
system, whenever Avaya is expecting to receive an Office action. 
We had filed an Amendment on August 29, 2002, and as the entry 
evidences, Avaya was still "awaiting" a response from the 
Examiner to the Amendment . 

For the reasons, as stated above, reconsideration and 
granting of this Petition are respectfully requested. 

Applicant respectfully petitions under the provisions of 37 
C.F.R. § 1.136(a) and 1.17 for a one-month extension of time in 
which to respond to the Decision on Petition . The Extension of 
Time Fee in the amount of $110.00 should be charged to Deposit 
Account No. 50-1602. A triplicate copy of this page is attached 
hereto . 
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which to respond to the Decision on Petition. The Extension of 
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ppl. No. 09/353,316 



If necessary, the Commissioner is hereby authorized in this, 
concurrent, and future replies, to charge payment or credit any 
overpayment to Deposit Account No. 50-1602 for any additional fee 
required under 37 C.F.R. §§ 1.16 or 1.17; particularly, extension 
of time fees. 



Respectfully submitted, 



BIRCH, STEWART, KOLAS CH & BIRCH, LLP 




Scott L. Lowe, #41,458 



SLL:lmh 
3655-0144P 



P.O. Box 747 

Falls Church, VA 22040-0747 
(703) 205-8000 



Attachment: Avaya's Docket Report for February, 2003 



(Rev. 09/30/03) 
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